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"« Be cautious relying on federal habeas an
" section 1983 decisions for constltutlonai
o analyses
Vs They have overarching i 1ssues that may, mislead
-~ you into believing that a black lette:
onstltutaonal dec:suon was reache
‘ederal habeas and 1983 publ
may resolve the case; but notreach

WARNING

- '« Habeas

_* . eourt ruling that “was contrary to, of involved an
- unreasonable application of, clearly estabhshe

Federal law, as determined by the Supr

7 of the United States.” =

T Quahﬂed Immunity for 1983 clalms “pl

. government officials ‘from liability for civil

damages insofar as their conductdoes 1 not

clearl estabitshed statutory or constitution

P

- AEDPA requnres a showmg of a state :

BOBEY V. DIXON, WHAT HAPPENED?

::» Dixon and accomplice killed victim and buried him.:
~5.0n 11/4/93, Dixon was visiting police | statior
~. Officer Mirandized him, asked him aboutith
7 murder, and Dixon refused to speak without
“attorney. o
On 1149/93, polnce arrest Dlxon for forgery
mvolvmgthe wc’um s car and quest[on i

frandizing him, */;. | :
Next day, Dixon !earns po!:ce ound
thathe _spoke with his;attorney




: ” "Flrst according to the Sixth Circuit, the
"+ Miranda decision itself clearly estabi:she
i : pohce cou!d not speak to DIXOI'I on Novembe
/79, because on November 4 Dixon had T
St speak 0 pollce thhout_hls lawye

'plamly wrong ' P
Outelde of custod|a[ :nterrogatao a. persol
not nt|0|pat0rtiy tnvoke Mir

CBOBBYV.DIXON. |

% "Because no holding of thlS Court suggests
by '_ much less clearly establishes, that.poli
i not urge a suspect to confess before angther

'thellack of any precedent for th
PR als ho[dmg i

BOBBYV. DIXON

» Court held that latter confession was not 'pa -
o two -step approach violating Mrranda
Atwo-step approach makes Mrranda warning;
meaningless based on unigue: facts jdenti
M’_rssourr v Se:bert 542 U S 600 (20_

second confessmn




- BOBBY V. DIXON .

: ?» So, why is this not a two-step mterrogat;on

7., One, Defendant did not confess the f|r~ t
- denied the murder but admitted &, f I
'Two, no evidence that police usec! earhe
 Gonfession to induce the secand
 Three, hours passed between the con
'our cm:umstances chan'i e

. ME5SEB§CHM!DT ETAL.Y, M]LL,E;\;DEB

S Ussng an |Ilegal shotgun, Bowen trled t_
- ex-girlfriend as she fled from him. He
ij-"-’;threatened that he would kill her: He.
. documented-crip. Officers discovere
G 're5|dence (Mlllender s} and conflrm'

 WESSERSCHNIRT ET oL ¥, S

= Affidavits and search warrant
" reviewed by:

' 'Superwsors :
Deputy dlstrlct attorne

Sea_r_ch warrant authonz'
neutral magnstrate




|WESSERSCHWIDT ET AL, V. MILLENDER

» Millenders filed a federal civil suit (1983,
L Actson) alleging a fourth amendment vio
' spemfacaiiy :

; % They alleged that warrant was overbroad
- -because officers were respondmg to.
" domestic wolence assault [nvo[vsng ne
::shotgun thusy

verbroad to seek a!l flrearrns

WESSERSCHVIOT ET AL, . MILLENDER

= lssue Warning! |

R, “Whether any of these facts,

- glone or taken together, actualiy
o establlsh probable cause isa:
: questron we need not decid

;B,ut the Court d;d provrde us

 WHAT | ES PROBABLE CAUSE?

#"“The Fourth Amendment does not
- require probable cause to beli
~ evidence will conclusively establis
fact before perm;tt;ng a searc




- MESSERSCHMIDT ET AL, V. MILLENA ER .

i So, what did probable cause pertat

+given one illegaf shotgun, assault,.and

" membership, not unreasonable to beli

L probabte cause exnsted for other lllegal
L guns.’ _

¢Not’ unreasonabie to belleve sew_ur

5 needed to prevent further assaul '

Note: issues of unreasoriable
lmmumty issues,.not a constitutional

MESSERSCHMIDT ET AL, V. MILLENDER
So what did probable cause pertaln to
-+ “Gang affiliation would prove helpful in

' - proseeuting him for the attack on Kell
1+ Evidence could he used for mgeachme

Ewdence couId be:used: to_ rebu efenses

5 “an effectlve means of dem
Bow 's_control oyer the pre
connection to evidence found the

HOWES V F!ELDS

] : Fields escorted from cell to conference room and
questmned about conduct outside prison.. . . :
- = Not Mirandized or advised that he did not need total
4 Fields was questioned for between five and se I
rields-was told more than once that he was freg:
“’and return to his cell; : :
: he deputles were armed
ields remamed frea of. restramts,

he conferénce;room door was somet
ometimes shut; several times during the inte
ields:stated that he no'longer wanted.tota
eputles, but he did:not ask to go bddk i




HOWES V, FIELDS

- % The Habeas holding:

_ '.-/ In sum, our decisions do not g;gg;,y_gsj;amm
S “that a prisoner is always in custody fo '

oy purposes of Miranda whenever a prisene
giated from-the genera! prison |
questloned about conduct outside th

'-';'H QWES V. FIELDS

SRS

_xThe Constitutional holding, part
' “[l]mprlsonment alone.is. not el

to.create a custodial situati
i the___meanmg of Miranda.’

« First, questioning a person who is already serwng a
;. . prison term does not generally mvo[ve the Shaocldéthat
.. very often accompanies arrgst..

_--.j? Second a prisoner, unhke a person who h

lured into spaaking by a Ionglng for p' )
Thlrd a pnsoner, unlike a person.wh S
‘eohvicted and: sentenced, kriows that the Ia
enforcement offrcers who questron him




HOWESY, FIELDS

- The Constitutional holding, part 2: .
. Removal to a private setting and quest{onmg
~about conduct outside prison do ne
CUStOdlEﬂ mterrogatlon '
Quest[onmg prlsoner in prlvate.d oo
remove her from a supportlve atmosphere

'man trying to break into cars. .+’
: _'>’ Officers amve and detam defenda_

-' PERRYV NEW HAMPSHIRE'

ER)

Low Perry moved to suppress admission ofthe;
: ldentlﬂcatlon as a due process V|olat|o
- #: Perry argued the potential problems vith he
o ldentlflcat[on warranted suppression

ourt held due | process \nolatlon
show;ng of two thmgs




PERRY V. NEW HAMPSHIRE

- +“The fallibility of eyewﬁness
- evidence does not, without. th
of improper state conduct warran

rellabmty before allowmg the ju
assess its creditworthl '

UNITED STATES V. JONES -

- »Calm down people!
"2 The'Court said very little:

' "<"-'-Sa1d on!y, only, that affixing the devi
1o rnonitor movements quaiifled as

What dtd the Court not say o

UNITED STATES V. JONES

=.Do we have something new’) &
. % Maybe. . i
j Hoidmg Asearch may OCCUr, base
'-_commlss:on of a trespass as refleoted
s common law at the tnme of four




UNITED STATES V. JONES -

“ % Okay; freak out.
-+ Do we have a future majority?
Dissent:

expectatlon of privagy ground. .|
Technological changes can make the concept of
“reasonableness difficult: And, common usage of
echnology wilt change that analyms
‘¥ 5ociety’s éxpectation is that law enforcern nt o)
47l engage in.this momtormg (note that C Ui‘t
expectatlon for socisty).

FOURTH AMENDMENT POINTERS, |

% Don' tforget the other issues:

. The propanent of a motion to suppress has the
" burden of establishing that his Fourth Amendme
" rights were violated by the chalienged searchor
“'seizure, State v. Harris, 131 Anz 488"49 642 P2
c385 487 (App. 1982). :
< Before any burden on the State to JUStlfy a searc
‘seizuréarises, it is Defendant’s burden to: present
avidence of an unreasonable search:andy/or
Ariz; R.-Crim. P 16.2' State v.;anbrg;;','=152

Neﬂhe g} 'motlon nor arguments o L ounselqualify
f.pro uctio :

FOURTH AMENDMENT PO

# A request forsuppressnon oreven a suppressmn heanng, reqmres'
a number of showings before any burden shifts to the Stat :
The first is a showing of a personal privacy interestin
area. Minnesota v. Carter, 525 U.S. 83, 88 (1998).:"
‘% -The second is a showing that the privacy interast is ong
: objectively consigers reasonable:: 1.

7% Third is a prima facie showmgthatme_saamh_nuemmms
unreasnnahia,

Fourth.is that there is at m»mmum a_mxr_fnr_hnjs_be ag
‘.state/action and obtammgme evadence Hudson
U.5.:586, 592 (2008).. :
Fifth; is that the police’ actlon is of the e i)
Te. tugger the exclusionary rele; police;canduct must
sufficiently detibérate that exclusion car e f
sufficiently,culpable that such deterrerice
by the justice;systen erring.v. United.

2. (2000,

® -

10



- STATE V. HUMMONS

# Hummons was in csasheveled clothmg wa[km
... down the street with a very new, clean we
"o trimmer. He said that he was working.-Th
|- “fficer took five to ten minutes to conduct
warrants check. She ;ntended to merely te[
; about hss m|sdemeanor warrant, but. arre

STATE V, HUMMONS

- Wait, haven't we discussed this before? "

" » Yes, the court of appeals issued that opmlon |n 2010
. » COAassumed an unlawful detentlon but found taint
- detention purged.

R Why was the taint purged? . P
77\ Ternporai proximity - 5 to 10 mmutes was not’lon

F%a%rancy finding of no constitutional viol
trial court ameliorates a claim of flagrancy:
‘Intervening ¢ircumstance - the; arrest warranti
noneoncerning intervening circumstance
authori ed the obtammga the id

S'[ATEV HUMMONS ..

- = COA Found the most |mportant factor or
" analysis to be the discovery of a: wa_rr _
" ASC: “We therefore hold that the
v ‘__subsequent discovery of a warrant

11



 STATEY.HUMMONS

Accordmg to the ASC, most important facto for
+ purging taint is the mmand_ﬂagtaﬂ_oi

o7 the alleged illegal conduet.
3 '.:}:__Here any taint is purged: -

i Nc pattern of mlsconduct by ofﬂcer
: Started as consensual encou nter

'cer was gomg to 1et Hummo
the warrant

/ l have litigated the constltu
and Iawfulness of Ruie 15.8 befo

_ RI\{ERA—LONGOR?A

What are the constitutlonal issues

. .-++Does Rule 15.8 violate the
separa’uon of powers clau '

12



o Da federai COﬂStitutlﬂnal rights delimit the Court 5
o rulemaking authority? :
#”“A change in the substantive law ¢an only be gwen or “denied
. by [the] constitution or the legislature of {this] state.” Stat
Fletcher, 149 Ariz. 187, 182, 717 P2d BE6, 871(1986)
“The legistature makes substantive law.” State V. Stiperi
- Court {(Velasco), 154 Ariz. 574 576, ?44 P2d 675-’ GF7:
; =.-(198?} (same) :

! ﬁe Rules of Ewc(ersce however, ar_
Afizona c_ourts in ewdentzary matter:

RIVERA-LONGORIA ...

% What can you do? S
= Stop putting deadlines on plea offers. .
= “Although a defendant no longercan acdcept
 offer once it is withdrawn, we do not agree thal
: w;’{hdraw:ng an offer withéut an express.deadline.
iyt tl‘se same as |mposmga deadlme !

13



_STATEV.BRITTON

x Britton parked in a disabled- onwly parki'hg_spo

“_in the private parking lot of a pharmac
S Offlcer approached as she exited, blockmg
ar from exmng the space. .\
When officer approached Brltton
_|gns of mtoxscatlon '

U_E based Gn & lack of a thor 1y

STATE V. BRITTON..

% Hoidlng 1: police do have authority: to st'
. . vehicle for violation of a parking ordin:
i 'Holding 2: traffic laws may be enforce outsid

+. public highways.

STATE V. LEE (FRANKLIN) .~

2 April 2009 - civil forfeiture action ﬁlea;é
- the Franklins '

. December 2009- an Indictment issu
*,.charging fraud schemes, theft forge

Ffankhns seek deposption_s_m ‘ghe Giv
dentified victims in the criminal.cas




_ STATEV LEE (FRANKLIN)

% lssuer Does Ariz. Const. Art 2, sectton 2. 1a|lo i
- victim to refuse a deposition by the d fend"‘ t
ool actlon? ;

Holdmg

% In 1978, Dixon raped and killed a woman

S Investzgatlons at the time failed to prod e
“ match to the semen deposits left atthe s

- #1200, the State is able to match
to his. profile in a database.;

Dlxon represented himself at trial, while
earmg a:stun belt and a leg hra

Dixon: requested that h:s ad\hsory co

* STATE Y. DION

# Flrst szon challenged the use ofa stun belt
“and a leg brace,

_j'_;j- % Blackletter rule: court must make specufl

be ordered

Holdlng no record of wsublllty supported
cha&ienge Record reﬂected efforts hid

15



CSTATEV.PION. .

% New medical examiner testified to conclusions -
- reached from review of 1978 autopsy repo
e # - Dixon challenged tes’umony as v1olataon of the
‘/Confrontation Clause. i
" Holding: testimony of conclvsmns from revi
oo data does not admit hearsay, i .-+
‘Missed one: ASC refused to rule that ana
feport. is testimonial hearsay They snmply
assu med $0 arguendo i

~ STATE V. RIXON.

1 Dixon requested the trial court allow his advrsor
~ counsel cross-examine an expert witness. |
‘gourt refused to do so un!ess D|xon ended his self:

' representataon

E Blackletter rute; there is no legal | barto hybrid

; 'represen‘{atlon Rather there s no- Ieg_

' ybrld representatmn ' ;

16



 STATEV, LEHR

S Obiection: State authorized teswting'that' '
; consumed the sticks W|th0ut consultlng th
. defense attorney.

Arizona Supreme Court |dent1f|ed two due

- STATE V. LEHR

3t Destruct;on of materially exculpatory ewde
L gOne the evidence is destroyed;

: szo the. ewdence had. exculpatory
L apparent before destruction, :
'%-Three nature of the ewdence th t.defenda
-cannot obtain comparable evad' 'nc
reasonabiy available means.

STATEV, LEHR

. # Destruction of potentially useful ewdenc
/- i One, the evidence is destroyed,
- Two, the ewdence is potenteally usefu

' lthout ekpianatmn ASC \
Ve court was third prong

17



STATEV. LEHR ..

Practace Pointers:
Do not jump to the third prong, C
% Control the issue of what the e\rldenb _

= Was the evidence destroyed? The DNA
i -'_BXTE’EC'E!DH was available for testmg
-':Speculatlon should not qualify to make
potenttaliy useful,” espemally when th
] resu!ts of the ewdence are KNow

.Remember you are authonzed.to‘ lol1y

BREWERYV, REES

= March, 2010. Brewer enters TASC fordeferred_:
prosecution for drug charges occurnng ifn 2009;
. Prosecution is suspended and Brewer is.released:
- on his own recognizance. :
Novemn her 2010. Brewer commlts tw
offenses, - |
‘December 2010 State remstates the
;_charges h

iholds Brewet without bond: based on com
of | new felony (2010 charges) offense hi
| 2009 ¢h

 BREWERY. REES.

L For felony offenses committed when the person
’ g chafged is already admitted to bailon.a sep
felony charge and where the proof is' ewdent
presumption great as to the present_ch !

%Art._ 2, Section 22 Anzona ponstltutlon .

Brewer argued that he was ot on bail f
:-2009 when he commltted_ th

18



BREWE

£

RV. REES

S 0

_# Court held that whether TASC i IS ongomg or
< vacated is irrefevant. :

.3 Charges were not dismissed. Rather
' time limits were waived. . G

[ ]uspensmn of prosecunon even whi
u1t|ma’{e dismissal.is pos;ted as ap
. ¢ase.oltcome, is.not d:sm|ssa! oft
© without prejudice,” .

BREWERV.REES . ..

-, x What about A.R.S. section 13~708(d)

# “A person who is convicted of commlttlng
. felony offense that is committed while thi

gerson is refeased on bond or.on. the. gerson

19



